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Fifth Circuit Holds Voucher 
Utility Allowances Privately 

Enforceable
In an important case of fi rst impression under the 

nation’s largest affordable housing program—Housing 
Choice Vouchers—the United States Court of Appeals for 
the Fifth Circuit has ruled that tenants’ legal rights to ade-
quate utility allowances are judicially enforceable through 
Section 1983.1 Johnson v. Housing Authority of Jefferson 
Parish, No. 04-31201, 2006 WL 533831 (5th Cir. March 6, 
2006). The Fifth Circuit reversed the trial court, which had 
dismissed the tenants’ complaint and refused to allow an 
amended complaint raising additional related claims to be 
fi led. The case now returns to the trial court for further 
proceedings and possible settlement negotiations.

Background of the Case

The plaintiffs are forty-one tenants who leased pri-
vately owned units under the voucher program under 
the jurisdiction of the Jefferson Parish (Louisiana) Hous-
ing Authority. This public housing authority (PHA) had 
not adjusted allowances for nearly a decade, from 1995 to 
2004, despite several utility rate increases of 10% or more. 
Neighboring PHAs had raised allowances for voucher 
tenants at least three times during the same period. Dis-
parities became signifi cant—Jefferson Parish’s four-bed-
room monthly allowance for gas and electric service was 
approximately $69 per month, compared to nearby Ken-
ner’s $115 and Orleans’ $124 for the same electric service 
provider. The actual utility costs paid by all of the plain-
tiffs greatly exceeded Jefferson’s allowances. 

The tenants fi led suit in federal court in April 2004. 
Because the tenants were represented by a federal Legal 
Services Corporation grantee, the case had to be fi led on 
behalf of individual named plaintiffs, rather than as the 
more appropriate and effi cient class action on behalf of 
all the PHA’s 2700 voucher recipients. Prior to a respon-
sive pleading, plaintiffs fi led an amended complaint to 
add more named plaintiffs. The complaint alleged that 
Jefferson had not provided the full amount of the housing 
assistance required by federal statute and regulations to 
private landlords on behalf of Housing Choice Voucher 
participants. Specifi cally, the suit claimed that Jefferson 
had violated the regulatory requirements of the Depart-
ment of Housing and Urban Development (HUD) that 
allowances be based on current utility rates and be revised 
when utility rates increase by 10% or more from the rates 
supporting the prior allowance. In addition, according 

a standard expungement form. After the expungement is 
ordered, the individual is responsible for transmitting the 
information to local and federal enforcement agencies. To 
expunge convictions, individuals must petition the court 
in which the judgment was entered. Forms are available at 
the Administrative Court Offi ce. A hearing is required and 
an individual must provide the local prosecutor’s offi ce 
with notice and a copy of the petition.45

Advocacy Tips 

• Know the law of the locality. Each state will have its 
own rules regarding who is eligible to have records 
expunged, the process of expungement, and how suc-
cessful expungement will affect future eligibility for a 
variety of rights and benefi ts including housing. 

• Try to stop the damage before it starts. Expungement 
proceedings are diffi cult and time consuming. There-
fore, if you are assisting someone whose criminal case 
is pending, determine if there is a statute under which 
the judgment can be withheld such that it will later be 
easier to expunge. Discuss with public defenders the 
ramifi cations of convictions on an individual’s ability 
to obtain federally assisted housing.

• Challenge action based on criminal conduct. If your 
clients are denied housing or adverse action is taken 
against them, exercise the right to challenge the record. 
Emphasize that HUD regulations encourage case-by-
case determinations made with compassion.46 Also 
emphasize that the criminal conduct to be a grounds 
for denial, eviction or termination must relate to the 
tenant’s suitability as tenant. 

• Check the facts. Always check to make sure crimi-
nal history is accurate. Most states allow for expunc-
tion of false records. Moreover, PHAs are obligated 
to provide the tenant or applicant with a copy of the 
criminal record and a hearing if it is the basis for the 
adverse action.47 In addition, a hearing is available to 
applicants for any assisted housing if rejected for any 
reason including for a prior criminal record.48 

• Check if judicial relief can be granted. Some state 
courts can expunge records of individuals who do not 
qualify under the statute (or if the state does not have 
a statute allowing for expungement), particularly 
upon a showing of great harm. n
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to a second amended complaint, which the court denied 
leave to fi le, the PHA also violated two other regulatory 
requirements in failing to set allowances based on the typ-
ical cost of utilities and services paid by energy-conser-
vative households occupying similar units locally, and by 
failing to use normal patterns of community consumption 
and current rates.

As a result, plaintiffs asserted that their rent burdens 
were higher than specifi ed by Congress. Their complaint 
sought both retrospective and prospective relief for these 
violations.

After defendants fi led a motion to dismiss, without oral 
argument or hearing, the district court granted the defen-
dants’ motion and dismissed the case in October 2004. The 
district court held that voucher participants have no right 
under Section 1983 to enforce the federal statute requiring 
local PHA administrators to pay monthly rental assistance 
that includes a utility allowance calculated under HUD’s 
rules. Consequently, the court also denied leave to fi le the 
second amended complaint revising the regulatory basis 
for their claims, updating factual allegations, and adding 
two more plaintiffs. Because of its ruling, the court did not 
rule upon defendants’ additional contention that some 
plaintiffs lacked standing because they had purportedly 
suffered no injury from the alleged violations because 
their gross rents already met or exceeded the local pay-
ment standard, and thus they would not benefi t from an 
increased utility allowance.

Analysis of the Decision

The Fifth Circuit’s three-judge panel2 held unani-
mously that Housing Choice Voucher participants may sue 
under 42 U.S.C. § 1983 to challenge a PHA’s failure to fol-
low the statute and its implementing regulations govern-
ing utility allowances. Judge Wiener’s opinion holds that 
the Supreme Court’s 1987 pre-Gonzaga decision in Wright 
v. Roanoke,3 which found a Section 1983 claim for public 
housing tenants to challenge utility allowances under the 
rent limitation provisions of the Act and its implementing 
regulations, is still good law and controls the resolution of 
plaintiff voucher tenants’ claims here.

The court began its analysis by noting the “increas-
ingly restrictive” standards developed by the Supreme 
Court over the past two decades for determining when 
laws will be interpreted to create private rights of action, 
either under Section 1983 or directly as an implied right. 
In both cases, at least for this court, the statute must 
unambiguously create a privately enforceable substantive 
right. Under Blessing,4 the key element is Congressional 

2The panel was Judge Wiener (appointed by the elder President Bush), 
Judge Reavley (Carter) and Davis (Reagan),
3479 U.S. 418 (1987).
4Blessing v. Freestone, 520 U.S. 329 (1997).

5Johnson v. Hous. Auth. of Jefferson Parish, 2006 WL 533831, at *8-9 (5th 
Cir. March 6, 2006).
6Id. at *9.

intent, discerned through a three-part inquiry: (1) intent 
to benefi t the plaintiff; (2) a right suffi ciently specifi c to 
be within judicial competence to enforce; and (3) couched 
in mandatory language. “[I]n the end, very few statutes 
are held to confer rights enforceable under § 1983.... We 
recognize at the outset, therefore, that the result we reach 
in this case is a rarity..., but we are nevertheless convinced 
that its resolution is controlled by ... Wright....”5

In fi nding that the voucher statute, Section 1437f(o)(2), 
creates enforceable rights, the Fifth Circuit stated that 
Wright’s analysis “indeed constitutes an indispensable 
element of the current [Supreme Court] methodology,” 
because “Gonzaga expressly relied on Wright, pointing to 
it as a paradigmatic example of an appropriate case for 
fi nding the presence of a private right of action under 
Section 1983 and leaving no doubt that Wright survives 
as good law.”6 In Wright, the Court had found that the 
statute imposed a mandatory rent limitation for tenants 
and fully authorized HUD’s interpretive public housing 
utility allowance regulations, and thus were fully enforce-
able through Section 1983, since there was no indication of 
comprehensive alternative enforcement mechanisms. 

The PHA had endeavored to distinguish Wright, argu-
ing primarily that the public housing program involved 
different provisions of the act and that the structure of 
the voucher program, which permits tenants to choose 
to pay more than 30% of adjusted income, does not limit 
every tenant’s rent contribution to the statutory amount. 
In the voucher program, any excess housing costs above 
the “payment standard,” which is established by the PHA 
within statutory limits, are borne by the tenant. The court 
recognized that such excess payments result from tenant 
choices to rent higher-priced housing, and provide no legal 
support for compelling that result through a PHA’s back-
door lowballing of utility allowances. In vainly attempt-
ing to distinguish Wright, the PHA had also pointed to the 
fact that the statutory voucher assistance payment fl ows 
from the PHA to the owner as evidence that Congress did 
not intend to vest rights directly in tenants.

The Fifth Circuit held unanimously that 
Section 8 voucher participants may sue 
under 42 U.S.C. § 1983 to challenge a 

PHA’s failure to follow the statute 
governing utility allowances.
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The court found the PHA’s attempt “unconvincing... a 
classic distinction without a difference,” which “in no way 
compels the conclusion that ...[the voucher statute] does 
not create a federal right that can be enforced through Sec-
tion 1983.”7 Of signifi cance to the court was the identical 
harmful effect of an inadequate allowance in both cases—
tenants are forced to pay more than Congress intended.

Key to the court’s three-prong Blessing analysis was 
the legal framework of the program, where the regula-
tions interpret clear but incomplete statutory language. 
The crucial laws involved here derive from the voucher 
statute itself, which mandates assistance for participating 
families renting units set at “the amount by which the rent 
(including the amount allowed for tenant-paid utilities) 
exceeds ... 30 percent of the monthly adjusted income of 
the family,” capped at the PHA-established payment stan-
dard set within statutory limits.8 In turn, HUD regulations 
require that the PHA establish the “amount allowed for 
tenant-paid utilities” based “on the typical cost of utilities 
and services paid by energy-conservative households that 
occupy housing of similar size and type in the same local-
ity ... us[ing] normal patterns of consumption for the com-
munity as a whole and current utility rates.”9 The rules 
further require that the PHA “review its schedule of utility 
allowances each year, and must revise its allowance for a 
utility category if there has been a change of 10 percent or 
more in the utility rate since the last time the utility allow-
ance schedule was revised.”10

On the fi rst part of the test—the intention to benefi t 
the plaintiff-tenants—the court stated that the “statutory 
language could not be clearer” in establishing the amount 
of assistance for the family, rejecting the PHA’s charac-
terization of tenants as indirect benefi ciaries as a “distor-
tion” and “absurd.”11 The court thus refused to accept the 
contention that an enforceable statute must make ten-
ants the subject of any rights-creating language. In fact, 
the court characterized the PHA’s argument as “exactly 
backwards,” since the voucher statute’s explicit mention 

7Id. at *12.
842 U.S.C.A. § 1437f(o)(2) (West 2003).
924 C.F.R. § 982.517(b)(1) (2005).
10Id. § 982.517(c)(1).
11Johnson, 2006 WL 533831, at *15-16.

12Id. at *17-18.
13See NHLP, Utility Allowance Adjustments: How Housing Advocates Can 
Proactively Address Skyrocketing Energy Costs, 35 HOUS. L. BULL. 249 (2005); 
NHLP, Shifting Affordable Housing Cost Burdens to Tenants: A Historical 
Perspective, 35 HOUS. L. BULL. 1, 8 (2005).

of utilities demonstrates a basis for private enforcement 
actually superior to that in Wright, where the statute was 
silent on utilities.12

On the second part of the test—whether enforcement 
was within judicial competence—the court found the 
rules governing establishment and adjustment of allow-
ances enforceable, even though the calculation was not an 
“exact science,” whereas the 10% adjustment requirement 
left no discretion whatsoever. Again, Wright determined 
the outcome here.

On Blessing’s third part—whether the duties are man-
datory—the court dismissed the PHA’s argument that its 
only duty was to HUD, and that the regulatory duties 
could not be mandatory because HUD could waive them. 
The court simply pointed out that no such waiver had 
been sought or obtained.

Finally, as in Wright, the court had no trouble fi nding a 
lack of any comprehensive remedial scheme demonstrat-
ing Congressional intent to preclude private enforcement. 
The possibility of HUD oversight, administrative rem-
edies and funding consequences for wayward PHAs pro-
vided no indication of Congress’ intent to vest exclusive 
enforcement power in HUD. The lack of any other statu-
tory remedy for tenants only reinforced the court’s con-
clusion that private enforcement via Section 1983 should 
remain available.

The Signifi cance of Johnson

On utility allowance claims, the decision obviously 
helps demonstrate continued judicial receptivity to private 
enforcement, which could extend beyond Section 1983 
claims against PHAs for violations under the public hous-
ing and voucher programs to encompass private rights 
of action against private owners under the project-based 
Section 8, Rural Housing Services Rental Assistance, and 
Low-Income Housing Tax Credit programs—all of which 
require specifi c utility allowances for tenant-paid utilities. 
Private enforcement may become an important vehicle to 
encourage statutory and regulatory compliance in the face 
of rising utility costs and lax administrative oversight.13

For claims concerning enforcement of other laws, the 
decision shows how regulations can still be enforced after 
Alexander v. Sandoval, 532 U.S. 275 (2001), as long as they 
are implementing rights established in a statute, despite 
the “increasingly restrictive” enforceability doctrine devel-
oped by the Supreme Court. Johnson strongly supports 
the principle that Gonzaga did not overrule or otherwise 
marginalize major pre-existing precedents such as Bless-
ing and Wright v. Roanoke. It is reasoning that may prove 

The lack of any other statutory remedy for 
tenants only reinforced the court’s 

conclusion that private enforcement via 
Section 1983 should remain available.
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useful in demonstrating that other federal laws create 
“enforceable” statutory rights post-Gonzaga. The court’s 
application of the Blessing test—observing that it derived 
from Wright—without considering whether Gonzaga mod-
ifi ed it and without emphasizing the need for “right- or 
duty-creating language,” may prove useful elsewhere, as 
may its characterization of Gonzaga as “approving of the 
analysis and outcome in Wright.”

Finally, Johnson may prove important for supporting 
private enforcement of similar Spending Clause statutes, 
in the face of claims that the typical remedy of withhold-
ing federal funds should preclude private enforcement.14

The plaintiffs were represented by Charles Delbaum 
and Laura Tuggle of New Orleans Legal Assistance Cor-
poration, joined for the Fifth Circuit argument by Pro 
Bono counsel Reagan Simpson of King & Spaulding in 
Houston. Amici AARP and the Texas Tenants Union were 
represented by several members of the Housing Justice 
Network, including NHLP. n

14See, e.g., Lauren Saunders, National Senior Citizens Law Center, Are 
There Five Votes to Overrule Thiboutot?: The Threat to Enforcement of 
Federal Medicaid, Housing, Child Welfare, and Other Safety Net Pro-
grams (2006) (on fi le with NHLP).

1The Civil Rights Act, 42 U.S.C. § 1983, has long been the primary vehicle 
for challenging state or local governmental actions that violate federal 
laws that do not contain an explicit private right of action. In the past few 
years, and especially since Gonzaga University v. Doe, 536 U.S. 273 (2002), 
the Supreme Court has made it increasing diffi cult to sustain Section 
1983 claims based on federal statutes and regulations. For an interesting 
discussion regarding the enforceability Section 1983 in the post-Gonzaga 
era, see Jane Perkins, Using Section 1983 to Enforce Federal Laws, 39 CLEAR-
INGHOUSE REV. 720 (2005).
2UNITED STATES CENSUS BUREAU, CENSUS 2000 (2000).

Connecticut Supreme Court 
Rejects Challenge to the State’s 

Segregated LIHTC Program
The Connecticut Supreme Court recently rejected the 

plea of Plaintiffs Adrienne Brown, a low-income resident, 
and an interest group for injunctive relief with regard to 
the Connecticut Housing Finance Authority’s (CHFA) 
administration of the state’s federal low-income housing 
tax credit program. Asylum Hill Problem Solving Revitaliza-
tion Assoc. v. King, 2006 WL 305315 (Conn. Feb. 21, 2006). 

The court acknowledged the Plaintiffs’ laudable goal of 
desegregating the tax credit program; however, the court 
was nevertheless unwilling to grant injunctive relief in 
light of the United States Supreme Court’s narrowing 
interpretation of 42 U.S.C. § 1983.1

Background

Hartford, Connecticut is a fairly typical American 
city in terms of its racial and economic composition. In 
2000, approximately 76.9% of Hartford County’s residents 
were white and 9.3% of the County was living below the 
poverty level.2 However, Asylum Hill, a neighborhood 
located within the city of Hartford, had a drastically dif-
ferent demographic. In 2001, approximately 47.3% of Asy-
lum Hill’s residents were at or below the federal poverty 
level and fewer than 5% of the students enrolled in the 
elementary school were white. Despite the apparent lack 
of economic or racial integration in Asylum Hill, CHFA, 
in August 2001, approved a reservation of tax credits for 
two buildings in the Asylum Hill neighborhood to pro-
vide low-income housing. This grant was in addition to 
a previous grant for another rental development located 
nearby in the same neighborhood.

Adrienne Brown is a low-income African-American 
resident of the Asylum Hills neighborhood in Hartford, 
and the revitalization association is an incorporated entity 
representing the interests of residents and institutions 
concerned with the quality of life and the future of that 
neighborhood. Collectively, Plaintiffs alleged violation of 
the state statute that required agencies to promote racial 
and economic integration and violation of federal statutes 




